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§488.332

money penalties imposed by CMS that will
be placed in a CMS escrow account, CMS also
offers the facility an opportunity for inde-
pendent informal dispute resolution, subject
to the terms of paragraphs (b), (¢), and (d) of
this section and of §488.431. The facility must
request independent informal dispute resolu-
tion in writing within 10 days of receipt of
CMS’s offer. However, a facility may not use
the dispute resolution processes at both
§488.331 and §488.431 for the same deficiency
citation arising from the same survey unless
the informal dispute resolution process at
§488.331 was completed prior to the imposi-
tion of the civil money penalty.

* * * * *

§488.332 Investigation of complaints
of violations and monitoring of
compliance.

(a) Investigation of complaints. (1) The
State survey agency must establish
procedures and maintain adequate staff
to investigate complaints of violations
of participation requirements.

(2) The State survey agency takes ap-
propriate precautions to protect a com-
plainant’s anonymity and privacy, if
possible.

(3) If arrangements have been made
with other State components for inves-
tigation of complaints, the State must
have a means of communicating infor-
mation among appropriate entities,
and the State survey agency retains re-
sponsibility for the investigation proc-
ess.

(4) If, after investigating a com-
plaint, the State has reason to believe
that an identifiable individual ne-
glected or abused a resident, or mis-
appropriated a resident’s property, the
State survey agency must act on the
complaint in accordance with §488.335.

(b) On-site monitoring. The State sur-
vey agency conducts on-site moni-
toring on an as necessary basis when—

(1) A facility is not in substantial
compliance with the requirements and
is in the process of correcting defi-
ciencies;

(2) A facility has corrected defi-
ciencies and verification of continued
substantial compliance is needed; or

(3) The survey agency has reason to
question the substantial compliance of
the facility with a requirement of par-
ticipation.

(c) Composition of the investigative
team. A State may use a specialized
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team, which may include an attorney,
auditor and appropriate health profes-
sionals, to identify, survey, gather and
preserve evidence, and administer rem-
edies to noncompliant facilities.

§488.334 Educational programs.

A State must conduct periodic edu-
cational programs for the staff and
residents (and their representatives) of
SNFs and NFs in order to present cur-
rent regulations, procedures, and poli-
cies on the survey, certification and
enforcement process under this subpart
and subpart F of this part.

§488.335 Action on complaints of resi-
dent neglect and abuse, and mis-
appropriation of resident property.

(a) Investigation. (1) The State must
review all allegations of resident ne-
glect and abuse, and misappropriation
of resident property and follow proce-
dures specified in §488.332.

(2) If there is reason to believe, either
through oral or written evidence that
an individual used by a facility to pro-
vide services to residents could have
abused or neglected a resident or mis-
appropriated a resident’s property, the
State must investigate the allegation.

(3) The State must have written pro-
cedures for the timely review and in-
vestigation of allegations of resident
abuse and neglect, and misappropria-
tion of resident property.

(b) Source of complaints. The State
must review all allegations regardless
of the source.

(¢c) Notification—(1) Individuals to be
notified. If the State makes a prelimi-
nary determination, based on oral or
written evidence and its investigation,
that the abuse, neglect or misappro-
priation of property occurred, it must
notify in writing—

(i) The individuals implicated in the
investigation; and

(ii) The current administrator of the
facility in which the incident occurred.

(2) Timing of the notice. The State
must notify the individuals specified in
paragraph (c)(1) of this section in writ-
ing within 10 working days of the
State’s investigation.

(3) Contents of the motice. The notice
must include the—

(i) Nature of the allegation(s);

(ii) Date and time of the occurrence;
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(iii) Right to a hearing;

(iv) Intent to report the substan-
tiated findings in writing, once the in-
dividual has had the opportunity for a
hearing, to the nurse aide registry or
appropriate licensure authority;

(v) Fact that the individual’s failure
to request a hearing in writing within
30 days from the date of the notice will
result in reporting the substantiated
findings to the nurse aide registry or
appropriate licensure authority.

(vi) Comnsequences of waiving the
right to a hearing;

(vii) Consequences of a finding
through the hearing process that the
alleged resident abuse or neglect, or
misappropriation of resident property
did occur; and

(viii) Fact that the individual has the
right to be represented by an attorney
at the individual’s own expense.

(d) Conduct of hearing. (1) The State
must complete the hearing and the
hearing record within 120 days from the
day it receives the request for a hear-
ing.

(2) The State must hold the hearing
at a reasonable place and time conven-
ient for the individual.

(e) Factors beyond the individual’s con-
trol. A State must not make a finding
that an individual has neglected a resi-
dent if the individual demonstrates
that such neglect was caused by factors
beyond the control of the individual.

(f) Report of findings. If the finding is
that the individual has neglected or
abused a resident or misappropriated
resident property or if the individual
waives the right to a hearing, the State
must report the findings in writing
within 10 working days to—

(1) The individual;

(2) The current administrator of the
facility in which the incident occurred;
and

(3) The administrator of the facility
that currently employs the individual,
if different than the facility in which
the incident occurred;

(4) The licensing authority for indi-
viduals used by the facility other than
nurse aides, if applicable; and

(5) The nurse aide registry for nurse
aides. Only the State survey agency
may report the findings to the nurse
aide registry, and this must be done
within 10 working days of the findings,

§488.400

in accordance with §483.156(c) of this
chapter. The State survey agency may
not delegate this responsibility.

(g) Contents and retention of report of
finding to the nurse aide registry. (1) The
report of finding must include informa-
tion in accordance with §483.156(c) of
this chapter.

(2) The survey agency must retain
the information as specified in para-
graph (g)(1) of this section, in accord-
ance with the procedures specified in
§483.156(c) of this chapter.

(h) Survey agency responsibility. (1)
The survey agency must promptly re-
view the results of all complaint inves-
tigations and determine whether or not
a facility has violated any require-
ments in part 483, subpart B of this
chapter.

(2) If a facility is not in substantial
compliance with the requirements in
part 483, subpart B of this chapter, the
survey agency initiates appropriate ac-
tions, as specified in subpart F of this
part.

[69 FR 56238, Nov. 10, 1994; 60 FR 50118, Sept.
28, 1995]

Subpart F—Enforcement of Com-
pliance for Long-Term Care
Facilities with Deficiencies

SOURCE: 59 FR 56243, Nov. 10, 1994, unless
otherwise noted.

§488.400 Statutory basis.

Sections 1819(h) and 1919(h) of the Act
specify remedies that may be used by
the Secretary or the State respectively
when a SNF or a NF is not in substan-
tial compliance with the requirements
for participation in the Medicare and
Medicaid programs. These sections also
provide for ensuring prompt compli-
ance and specify that these remedies
are in addition to any others available
under State or Federal law, and, except
for civil money penalties, are imposed
prior to the conduct of a hearing.

EFFECTIVE DATE NOTE: At 76 FR 156126, Mar.
18, 2011, §488.400 was revised, effective Jan. 1,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§488.400 Statutory basis.

Sections 1819(h) and 1919(h) of the Act
specify remedies that may be used by the
Secretary or the State respectively when a
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